STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
ALEXANDER FONSECA,
Petiti oner,
VS. Case No. 99-3931

DEPARTMENT OF JUVEN LE JUSTI CE

Respondent .

N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on March 15, 2000, at M am and Tal |l ahassee, Florida, via video
t el econference before Susan B. Kirkland, a designated
Adm ni strative Law Judge of the Division of Adm nistrative
Heari ngs.

APPEARANCES

For Petitioner: Alan K Marcus, Esquire
7300 North Kendall Drive, Suite 540
Mam, Florida 33156

For Respondent: Lynne T. Wnston, Esquire
Depart ment of Juvenile Justice
| nspector General's Ofice
2737 Centerview Drive
Tal | ahassee, Florida 32399-3100

STATEMENT OF THE | SSUE

Whet her Petitioner should be given an exenption from
enpl oynment di squalification pursuant to Section 435.07, Florida

St at ut es.



PRELI M NARY STATEMENT

By |etter dated August 1, 1999, Respondent, Departnent of
Juvenil e Justice (Departnent), advised Petitioner,

Al exander Fonseca (Fonseca), that his request for exenption from
enpl oynent disqualification pursuant to Section 435. 07,

Florida Statutes, was denied. Fonseca requested an

adm ni strative hearing, and the case was forwarded to the

Di vision of Adm nistrative Hearings on Septenber 17, 1999, for
assignment to an Adm nistrative Law Judge.

The case was schedul ed for final hearing on Decenber 21,
1999. On Decenber 16, 1999, Petitioner filed an Arended Modti on
for Continuance, which was granted. The case was re-schedul ed
for March 15, 2000.

At the final hearing, Petitioner testified in his own behalf
and presented no exhibits. Respondent called Perry S. Turner as
its wtness. Respondent's Exhibits 1-7 were admtted in
evi dence.

The parties agreed to file their proposed recomended orders
within ten days of the filing of the Transcript, which was filed
on March 29, 2000. Petitioner filed his Proposed Recomrended
Order on April 13, 2000, and Respondent filed its Proposed
Recomrended Order on April 10, 2000. The parties proposed
recommended orders have been considered in rendering this

Recomrended Order.



FI NDI NGS OF FACT

1. At the age of twenty-eight, Petitioner,

Al exander Fonseca (Fonseca), was arrested for felony possession
of marijuana on February 21, 1989. For this charge, adjudication
was W t hhel d, and Fonseca was credited for time served.

2. Petitioner's other crimnal history includes a 1983
arrest for m sdeneanor possession of marijuana for which he was
credited for tinme served; a 1988 arrest for driving with a
suspended |icense for which adjudication was wi thheld; a 1988
arrest for driving with a suspended |icense for which he was
found guilty; and a 1991 arrest for reckless driving for which
adj udi cati on was w t hhel d.

3. In April 1999, Fonseca sought enploynent as a Juvenile
Probation Oficer with the Departnent. In conjunction with his
application for enploynent, Fonseca was required to submt to the
Departnent's background screeni ng process since he would be
wor king with juvenil es.

4. Fonseca was told by a receptionist with the Depart nment
that if he had a crimnal record he woul d not be hired.

5. As part of the application and background screening
process, Fonseca submtted a State of Florida application and an
Affidavit of Good Moral Character. Fonseca failed to disclose on
both of these docunents his felony arrest for and adjudi cation

wi thhel d on fel ony possession of marijuana. The affidavit



cont ai ned Fonseca's notarized signature dated April 27, 1999,
attesting to the foll ow ng statenent:
| attest that | have read the above carefully
and state that ny attestation here is true
and correct that neither ny adult nor
juvenile record contains any of the listed
of fenses. | understand that it is ny
responsibility to obtain clarification on
anything contained in this affidavit which |
do not understand. | am aware that any
om ssions, falsifications, msstatenents or
m srepresentati ons may disqualify nme from
enpl oynent consideration and, if | amhired,
may be grounds for termnation at a |later
dat e.

6. Fonseca did not disclose his crimnal history because,
based on what the receptionist told him he did not believe that
he would get the job if he revealed that he had a cri m nal
history. His failure to disclose his crimnal history was not an
error or oversight. It was intentional.

7. A Florida crimnal history conducted by the Departnent
reveal ed Fonseca's 1989 arrest for felony possession of
marijuana. As a result, on May 6, 1999, Fonseca was determ ned
to be disqualified and ineligible for a position in the
Department working with juveniles.

8. In aletter dated June 1, 1999, the Departnent advi sed
Fonseca that he could request a desk review to pursue an
exenption from enpl oynent disqualification. Fonseca was required
to submt specified docunentation, which he did.

9. As Inspector Ceneral for the Departnent, Perry Turner

makes the final departnmental decision on exenption requests. In



an interoffice nmenorandum dated July 29, 1999, Fonseca's
exenption request was forwarded to M. Turner along with
Fonseca' s conpl ete background screening file.

10. In a desk review, M. Turner does not interviewthe
applicant's seeking an exenption. Each applicant has an
opportunity to submt to the Departnent docunentation, which he
desires the Departnment to consider in determ ning whether an
exenpti on shoul d be granted.

11. In reaching his decision, Turner reviewed Fonseca's
background screening file and the docunentati on submtted by
Fonseca. On July 30, 1999, Turner denied Fonseca's request for
an exenption. The denial was based upon the totality of the
ci rcunst ances surroundi ng Fonseca's prior crimnal history and
his falsification of the notarized Affidavit of Good Moral
Char acter.

12. M. Turner notified Fonseca of the denial in a letter
dated August 1, 1999.

13. Fromhis early teens until approximately ten years ago,
Fonseca was heavily involved with drug and al cohol use and was
chem cal |y dependent. He sought help for his dependency and has
been cl ean and sober since 1991. Fonseca is actively involved in
the 12-Step Prograns of Al coholics Anonynous and Narcotics
Anonynous.

14. In 1992, Fonseca decided to go back to school. He

graduated with a degree in crimnal justice in 1998.



15. Fonseca did not present any information to the
Departnent concerning his addiction prior to the denial of his
exenption request.

CONCLUSI ONS OF LAW

16. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. Section 120.57(1), Florida Statutes.

17. Pursuant to Section 39.001, Florida Statutes,
appl i cants seeking enploynent with the Departnment to work with
any programfor children nust be of good noral character. The
Departnent requires enpl oynent screening pursuant to Chapter 435,
Fl ori da Statutes.

18. According to Section 435.04(1), Florida Statutes,
backgound screeni ng standards enconpass enpl oynment history
checks; juvenile, state, and federal crimnal records checks; and
fingerprinting for state and federal checks.

19. Section 435.04(2), Florida Statutes, specifies that the
person bei ng screened nmust not have been found guilty of,

regardl ess of adjudication, or entered a plea of nolo contendere

or guilty to any offense prohibited under any of the enunerated
sections of the Florida Statutes found in Section 435.04(2),
Florida Statutes or simlar state statutes of other
jurisdictions. Subsection 435.04(2)(mm, Florida Statutes,

refers to felony drug of fenses as being disqualifying in nature.



20. Subsection 39.001(2)(c), Florida Statutes, provides
that the Departnent may grant exenptions fromdisqualification
fromworking with children as provided in Section 435.07, Florida
Statutes. The Departnent has the authority to grant exenptions
for felonies commtted nore than three years prior to the date of
disqualification. Section 435.07(3) sets forth the exenption
process for disqualified persons and provides:

In order for a licensing departnent to
grant an exenption to any enpl oyee, the
enpl oyee nust denonstrate by clear and
convi nci ng evidence that the enpl oyee should
not be disqualified from enpl oynent.
Enpl oyees seeki ng an exenpti on have the
burden of setting forth sufficient evidence
of rehabilitation, including but not limted
to, the circunstances surrounding the
crimnal incident for which exenption is
sought, the tine period that has el apsed
since the incident, the nature of the harm
caused the victim and the history of the
enpl oyee since the incident, or any other
evi dence or circunstances indicating that the
enpl oyee will not present a danger if
conti nued enploynent is allowed. The
deci sion of the |icensing departnent
regardi ng an exenption may be contested
t hrough the hearing procedures set forth in
chapter 120.

21. Petitioner is to be coomended for overcom ng his
addi ction and for conpleting his education. Although, the
di squalifying offense is serious, it has been ten years since the
comm ssion of the offense. Fonseca was arrested for reckless
driving two years after the disqualifying offense and
adj udi cation for the reckless driving was withheld. Based on his

history up until the tinme he applied for enploynent with the



Departnent, Fonseca appeared to have made great strides towards
rehabilitation. However, Fonseca intentionally failed to

di scl ose his felony conviction on his application and on the
Affidavit of Good Moral Character. Fonseca knew that what he was
doi ng was w ong.

22. Pursuant to Section 435.11, Florida Statutes, it is a
m sdeneanor of the first degree for a person to willfully,
knowi ngly, or intentionally to fail by false statenent to
disclose in any application for paid enploynent a material fact
used in nmaking a decision of the person's qualifications for a
position of special trust.

23. By his dishonesty in applying for enploynent with the
Departnent, Fonseca has shown that he is not rehabilitated and is
not entitled to an exenption fromdisqualification from
enpl oynent .

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMENDED that a final order be entered denying
Al exander Fonseca's application for an exenption from
di squalification from enploynent pursuant to Section 435.07,

Fl ori da St at ut es.



DONE AND ENTERED this 27th day of April, 2000, in

Tal | ahassee, Leon County, Florida.

SUSAN B. KI RKLAND

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 27th day of April, 2000.

COPI ES FURNI SHED

Wlliam G "Bill" Bankhead, Secretary
Departnent of Juvenile Justice

2737 Centerview Drive

Tal | ahassee, Florida 32399-3100

Robert N. Sechen, General Counsel
Departnent of Juvenile Justice
2737 Centerview Drive

Tal | ahassee, Florida 32399-3100

Alan K. Marcus, Esquire
7300 North Kendall Drive, Suite 540
Mam, Florida 33156

Lynne T. Wnston, Esquire

Depart ment of Juvenile Justice

| nspector General's Ofice

2737 Centerview Drive

Tal | ahassee, Florida 32399-3100

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the Final Order in this case.



